
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



DOYLE v. CONTINENTAL INS. CO. 335 

wards by the principal, no doubt it may And even if the principal has ratified 

be done, and thus he will ratify the sale ; the contract made by a double agent, 

and a fortiori, if it was expressly assented so far as the adverse parly is concerned, 

to before the same was undertaken to be it does not necessarily follow that he is 

done by the agent. liable to the fraudulent agent for his 

But without any assent or ratification commissions. They stand on different 

by the principal, not only is the principal grounds : Solomon v. Pendor, 3 Hurlst. 

not liable to the agentfor his commission, & C. 639 (1865), where an agent to sell 

but he may avoid the contract as against the defendant's land sold it to a com- 

the other party, although he may be as in- pany in which he was himself interested 

nocent as himself. The medium through as a shareholder ; and it was held that 

which they have been brought together although the defendant had concluded 

is tainted, and each party may repudiate to abide by the sale, he was notwith- 

the transaction if he does so in di s standing not liable to the agent for his 

time. See Fish v. Lesor, 69 111. 394 ; commissions. See the general subject 

Panama Telegraph Co. v. India Rubber, treated in a masterly manner in the 

Src, Co., Law Rep., 10 Ch. App. 515 notes to Fox v. Macreth, 1 Lead. Cas. 

(1875), a very important case on this in Equity 115. 

subject. Edmund H. Bennett. 



Supreme Court of the United States. 

PETER DOYLE, Secretary op State of Wisconsin, v. THE CONTI- 
NENTAL INS. CO. OF THE CITY OF NEW YORK. 

The decision in Home Insurance Co. v. Morse, 20 Wallace 445, reaffirmed that 
an agreement to abstain in all cases from resorting to the courts of the United 
States is void as against public policy, and that a statute of the state of Wisconsin 
requiring such an agreement is in conflict with the Constitution of the United 
States, and void. 

A state has the right to impose conditions to the transaction of business within 
its territory by an insurance company chartered by another state, which are not in 
conflict with the constitution or laws of the United States. 

It has the right entirely to exclude such corporation from its territory, or having 
given a license, to revoke it, in its discretion, for good cause, or without cause. 

The motive or intention of the state in so doing is not open to inquiry. The 
company has no constitutional right to transact its business in such state, and 
hence its exclusion therefrom for whatever cause violates no constitutional right. 

The legislature of the state of Wisconsin enacted that if any foreign insurance 
company should transfer a suit brought against it from the state courts to the 
federal courts, it should thereupon become the duty of the secretary of the state 
of Wisconsin to revoke and cancel its license to do business within the state. An 
injunction to restrain the secretary of state from so doing because such transfer is 
made cannot be sustained. Having no constitutional right to do business in that 
state, the suggestion that the intent of the legislature is to accomplish an illegal 
result, to wit, the prevention of a resort to the federal courts, is immaterial. 

The right of exclusion belongs to the state, and the means by which it accom- 
plishes that result are not the subject of judicial inquiry. 
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This "was a bill of complaint, alleging that the complainant, The 
Continental Insurance Company of the city of New York, was a 
corporation organized and existing under the laws of the state of 
Connecticut and a citizen of that state; that prior to the passage 
of the act of the legislature of the state of Wisconsin, entitled " An 
act to provide for the incorporation and government of fire and 
inland navigation insurance companies," approved March 4th 1870, 
the complainant had established agencies, opened oflices, and made 
considerable expenditures of money in advertising the business of 
insurance against loss by fire in the state of Wisconsin ; that soon 
after the passage of said act complainant complied with the pro- 
vision of section 22 thereof, and procured from the state treasurer 
and secretary of state the certificates and license to do business in 
said state as therein provided, and did subsequently fully comply 
with said act ; but that upon filing appointment of an agent upon 
whom process of law could be served, complainant was compelled to 
add an agreement, on its part, not to remove into the federal courts 
suits brought against it in the state courts, which agreement to 
that effect was made ; that after the decision of this court in The 
Home Insurance Company v. Morse, 20 Wall. 445, the complainant 
removed a suit brought on one of its policies against it in the state 
court, into the federal court ; that because of such removal a demand 
was made upon the defendant, Peter Doyle, as secretary of state, 
that he revoke the certificate or license authorizing the complainant 
to do business in said state of Wisconsin ; that complainant had a 
large number of agencies in the state engaged in the conduct of its 
business, and a revocation of its license would work great and 
irreparable injury to the complainant in its business in said state, 
and the complainant feared that said defendant would revoke said 
license unless restrained by injunction. A temporary injunction 
was issued restraining the defendant from revoking the license of 
the complainant because of the removal of said suit from the state 
to the federal court. 

The defendant demurred to the bill. The demurrer was overruled, 
and a decree entered making the injunction perpetual. From this 
decree the defendant appealed. 

Section 22, chapter 56, Laws of Wisconsin, 1870, provides as 
follows : " That - any fire insurance company, association or part- 
nership, incorporated by or organized under the laws of any other 
state of the United States, desiring to transact any such business 
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as aforesaid, by any agent or agents, in this state, shall first ap- 
point an attorney in this state, on whom process of law can be 
served, containing an agreement that such company will not remove 
the suit for trial in the United States Circuit or federal courts, and 
file in the office of the secretary of state a written instrument, duly 
signed and sealed, certifying such appointment, which shall con- 
tinue until another attorney be substituted." 

Sects. 1 and 3, chap. 64, Laws of Wisconsin of 1872, provide as 
follows : " Sect. 1. If any insurance company or association shall 
make application to change the venue or remove any suit or action 
heretofore commenced, or which shall be hereafter commenced, in 
any court of the state of Wisconsin, to the United States Circuit or 
District Court, or to the federal court, contrary to the provisions 
of any law of the state of Wisconsin, or contrary to any agreement 
it has made and filed, or may make and file, as provided and required 
by section 22 of chapter 56 of the general laws of Wisconsin for the 
year A. D. 1870, or any provision of law now in force in said state, or 
which may hereafter be enacted therein, it shall be the imperative duty 
of the secretary of state, or other proper state officer, to revoke and 
recall any authority or license to such company to do and transact 
any business in the state of Wisconsin, and no renewal or new license 
oi' certificate shall be granted to such company for three years after 
such revocation, and such company shall therefore (thereafter) be 
prohibited from transacting any business in the state of Wisconsin 
until again duly licensed." 

" Section 3. If any insurance company or association shall make 
application to remove any case from the state court into the United 
States Circuit or District Court, or federal court, contrary to the 
provisions of chapter 56 of the general laws of Wisconsin for the 
year A. D. 1870, or any other state law, or contrary to any agree- 
ment which such company may have filed in pursuance of said 
chapter 56 of the general laws of Wisconsin for the year A. D. 1870, 
or any other law of the state of Wisconsin, it shall be liable, in 
addition to a penalty of not less than $100 or more than $500, for 
each application so made, or for each offence so committed for 
making such application, the same to be recovered by suit in the 
name of the state of Wisconsin ; and it shall be the imperative duty 
or the attorney -general of the state of Wisconsin to see and attend 
that all of the provisions of said chapter 56 of the general laws of 
1870, and the provisions of this act, are duly enforced." 
Vol. XXV.— 43 
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Gfeorge B. Smith and A. Seott Sloan, for appellants. 
Wm. Allen Butler, B. T. Stevens and*/. 0. Sloan, for appellees. 

The opinion of the court -was delivered by 

Hunt, J. — The case of the Home Insurance Company v. Morse, 
reported in 20 Wall. 445, is the basis of the bill of complaint in the 
present suit. We have carefully reviewed our decision in that case 
and are satisfied with it. In that case, an agreement not to remove 
any suit brought against it in the state courts of Wisconsin, into the 
federal courts, had been made by the company in compliance with 
the Wisconsin statute of 1870. The company nevertheless did 
take all the steps required by the United States statute of 1789, 
to remove its suit with Morse from the state court into the federal 
courts. Disregarding that action, the Supreme Court of Wisconsin 
allowed the action in the state court to proceed to judgment against 
the company as if no transfer had been made. When the judgment 
thus obtained was brought into this court, Ave held it to be illegally 
obtained, and reversed it. It was held, first, upon the general 
principles of law, that although an individual may lawfully omit to 
exercise his right to transfer a particular case from the state courts 
to the federal courts, and may do this as often as he thinks fit in 
each recurring case, he cannot bind himself in advance by any agree- 
ment which may be specifically enforced thus to forfeit his rights. 
This was upon the principle that every man is entitled to resort to 
all the courts of the country, to invoke the protection which all the 
laws and all the courts may afford him, and that he cannot barter 
away his life, his freedom or his constitutional rights. 

As to the effect of the statutory requirement of the agreement, 
the opinion, at page 458 of the case as reported, is in these words : 
"On this branch of the case the conclusion is this: ' 1st. The Con- 
stitution of the United States secures to citizens of another state 
than that in which suit is brought an absolute right to remove their 
cases into the federal court upon compliance with the terms of the 
Act of 1789. 2d. The statute of Wisconsin is an obstruction to 
this right, is repugnant to the Constitution of the United States and 
the laws in pursuance thereof, and is illegal and void. 3d. The 
agreement of the insurance company derives no support from an 
unconstitutional statute, and is void, as it would be had no such 
statute been passed.' " 

The opinion of a court must always be read in connection with the 



DOYLE v. CONTINENTAL INS. CO. 339 

facts upon which it is based. Thus, the second conclusion above 
recited, that the statute of Wisconsin is repugnant to the Constitu- 
tion of the United States, and is illegal and void, must be understood 
as spoken of the provision of the statute under review, to wit, that 
portion thereof requiring a stipulation not to transfer causes to the 
courts of the United States. The decision was upon that portion 
of the statute only, and other portions thereof, when they are pre- 
sented, must be judged of upon their merits. 

We have not decided that the state of Wisconsin had not the 
power to impose terms and conditions as preliminary to the right 
of an insurance company to appoint agents, keep offices and issue 
policies in that state. On the contrary, the case of Paul v. Vir- 
ginia, 8 Wall. 168, where it is held that such conditions may be 
imposed, was cited with approval in Home Insurance Co. v. Morse. 
That case arose upon a statute of Virginia, providing that no for- 
eign insurance company should transact business within that state 
until it had taken out a license and made a deposit with the state 
treasurer of bonds varying in amount from $80,000 to $50,000, 
according to the amount of its capital. This court sustained the 
power of the legislature to impose such conditions, and sustained 
the judgment of the state court convicting Paul upon an indictment 
for violating the state law in issuing policies without having first 
complied with the conditions required. 

Ducat v. Chicago, 10 Wall. 410, decides that the statute of 
the state of Illinois requiring a license to be taken out by foreign 
insurance companies, for which six dollars each should be paid, and 
the filing of an appointment of an attorney with power to accept 
service of process, was a legal condition ; and a requirement that 
when such company was located in the city of Chicago, it should 
also pay to the treasurer of that city $2 upon the $ 1000 upon 
the amount of all premiums received, was held to be legal. In 
the La Fayette Insurance Co. v. French, 18 How. 404, the court 
say " a corporation created by Indiana can transact business in Ohio 
only with the consent, express or implied, of the latter state : 13 
Peters 519. This consent may be accompanied by such conditions 
as Ohio may think fit to impose ; and these conditions must be 
deemed valid and effectual by other states and by this court, pro- 
vided they are not repugnant to the constitution or laws of the 
United States, or inconsistent with those rules of public law which 
secure the jurisdiction and authority of each state from encroach- 
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ment by all others, or that principle of natural justice which forbids 
condemnation without opportunity for defence." 

Neither did the case of the Home Insurance Company, supra, 
undertake to decide what are the powers of the state of Wisconsin, in 
revoking a license previously granted to an insurance company, for 
what causes or upon what grounds its action in that respect may be 
based. No such question arose upon the facts or was argued by 
counsel or referred to in the opinion of the court. 

The case now before us does present that point, and with dis- 
tinctness. The complainant alleges that a license had been granted 
to the Continental Insurance Company upon it executing an agree- 
ment that it would not remove any suit against it from the tribunal 
of the state to the federal courts ; that in the case of Drake it did, 
on the 10th day of March 1875, transfer his suit from the Winne- 
bago Circuit of the state to the Circuit Court of the United States ; 
that Drake thereupon demanded that the defendant, who is secre- 
tary of state of Wisconsin, should revoke and annul its license, in 
accordance with the provisions of the Act of 1872 ; that it is in- 
sisted that he has power to do so summarily, without notice or trial '■> 
that the complainant is fearful that he will do so, and that it will 
be done simply and only for the reason that the complainant trans- 
ferred to the federal court the case of Drake, as above set forth. 

The cases of Bank of Augusta v. Uarle, 13 Pet. 519 ; Dueat v. 
Chicago, 10 Wall. 410 ; Paul v. Virginia, 8 Id. 168, and La 
Fayette Ins. Co. v. French, 18 How. 404, established the prin- 
ciple that a state may impose upon a foreign corporation, as a 
condition of coming into or doing business within its territory, any 
terms, conditions and restrictions it may think proper that are not 
repugnant to the constitution or laws of the United States. The 
point is elaborated at great length by Chief Justice Taney in the 
case first named, and by Mr. Justice Curtis in the case last named. 

The correlative power to revoke or recall a permission is a neces- 
sary consequence of the main power. A mere license by a state is 
always revocable : Rector v. Philadelphia, 24 How. 300 ; People 
v. Iioper, 55 N. Y. 629 ; People v. Commissioners, 47 Id. 50. 
The power to revoke can only be restrained, if at all, by an ex- 
plicit contract upon good consideration to that effect : Humphrey v. 
Pegues, 16 Wall. 244 ; Tomlimon v. Jessup, 16 Id. 454. 

A license to a foreign corporation to enter a state does not in- 
volve a permanent right to remain. Full power and control over 
its territories, its citizens and its business (subject to the laws and 
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constitution of the United States) belong to the state. If the state 
has the power to do an act its intention or the reason by which it 
is influenced' in doing it cannot be inquired into. Thus the plead- 
ing before us alleges that the permission of the Continental Insur- 
ance Company to transact its business in Wisconsin is about to be 
revoked for the reason that it removed the case of Drake from the 
state to the federal courts. If the act of an individual is within 
the terms of the law, whatever may be the reason which governs 
him, or whatever may be the result, it cannot be impeached. The 
acts of a state are subject to still less inquiry, either as to the act 
itself or as to the reason for it. The state of Wisconsin (except so 
far as its connection with the constitution and laws of the United 
States alters its position) is a sovereign state, possessing all the 
powers of the most absolute government in the world. 

The argument that the revocation in question is made for an 
unconstitutional reason cannot be sustained. The suggestion con- 
founds an act with an emotion or a mental proceeding, which is not 
the subject of inquiry in determining the validity of a statute. An 
unconstitutional reason or intention is an impractical suggestion 
which cannot be applied to the affairs of life. If the act done by 
the state is legal, is not in violation of the constitution or laws of 
the United States, it is quite out of the power of any court to in- 
quire what was the intention of those who enacted the law. 

In all the cases where the litigation of a state has been declared 
void, such legislation has been based upon an act or a fact which 
was itself illegal. Thus in Crandall v. Nevada, 6 Wall. 35, a tax 
was imposed and collected upon passengers in railroad and stage 
companies. In Almy v. State of California, 24 How. 169, a stamp 
duty was imposed by the legislature upon bills of lading for gold 
or silver transported from that state to any port or place out of 
the state. In Brown v. The State of Maryland, 12 Wheat. 
419, a license, at an expense of $50, was required before an im- 
porter of goods could sell the same . by the bale, package or bar- 
rel. In Henderson v. The Mayor of Neiv York, 2 Otto 265, the 
statute required the master to give a bond of $300 for each pas- 
senger, conditioned that he should not become a public charge 
within four years, or to pay the sum of $1.50. In the Passengers' 
Case, 7 How. 572, the requirement was of a like character. 

In all these cases it was the act or fact complained of that was 
the subject of judicial inquiry, and upon the act was the judgment 
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pronounced. The statute of Wisconsin declares that if a foreign 
insurance company shall remove any case from its state court into 
the federal courts, contrary to the provisions of the Act of 1870, it 
shall be the duty of the secretary of state immediately to cancel its 
license to do business within the state. If the state has the power 
to cancel the license, it has the power to judge of the cases in which 
the cancellation shall be made. It has the power to determine for 
what causes and in what manner the revocation shall be made. 

It is said that we thus indirectly sanction what we condemn when 
presented directly, to wit, that we enable the state of Wisconsin 
to enforce an agreement to abstain from the federal courts. This is 
an " inexact statement." The effect of our decision in this respect 
is that the state may compel the foreign company to abstain from 
the federal courts, or cease to do business in the state. It gives the 
company the option. This is justifiable, because the complainant 
has no constitutional right to do business in that state ; that state 
has authority at any time to declare that it shall not transact busi- 
ness there. This is the whole point of the case, and without refer- 
ence to the injustice, the prejudice or the wrong that is alleged to 
exist, must determine the question. No right of the complainant 
under the laws or constitution of the United States, by its exclusion 
from the state, is infringed, and this is what the state now accom- 
plishes. There is nothing, therefore, that will justify the interfer- 
ence of this court. The decree of the court below awarding a 
perpetual injunction is reversed, and the cause is remanded that a 
decree be entered dismissing the bill for want of equity. 

Bradley, J., dissenting. — I feel obliged to dissent from the 
judgment of the court in this case. The following is a brief state- 
ment of the reasons for my opinion : — 

Though a state may have the power (if it sees fit to subject its 
citizens to the inconvenience) of prohibiting all foreign corporations 
from transacting business within its jurisdiction, it has no power to 
impose unconstitutional conditions upon their doing so. Total 
prohibition may produce suffering, and may manifest a spirit of 
unfriendliness toward sister states, but prohibition except upon 
conditions derogatory to the jurisdiction and sovereignty of the 
United States, is mischievous and productive of hostility and disloy- 
alty to the general government. If a state is unwise enough to 
legislate the one, it has no constitutional power to legislate the other. 
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The citizens of the United States, whether as individuals or asso- 
ciations, corporate or incorporate, have a constitutional right, in 
proper cases, to resort to the courts of the United States. Anv 
agreement, stipulation or state law precluding them from this right 
is absolutely void — just as void as would be an agreement not to 
resort to the state courts for redress of wrongs, or defence of unjust 
actions, or as would be a city ordinance prohibiting an appeal to 
the state courts from municipal prosecutions. 

The questions arising upon these Wisconsin laws have already 
been considered by this court in the case of the Home Insurance 
Co. v. Morse, and we held and adjudged that the agreement which 
the company was compelled to make, not to remove a suit into the 
federal courts, was absolutely void. In principle, this case does not 
differ a particle from that. The state legislation of 1872, under 
which, and in obedience to which, the license of the appellees is 
threatened to be revoked, is just as unconstitutional and just as void 
as the agreement was in the former case. 

The argument used, that the greater always includes the less, 
and therefore, if the state may exclude the appellees without any 
cause, it may exclude them for a bad cause, is not sound. It is 
just as unsound as it would be for me to say that, because I may with- 
out cause refuse to receive a man as my tenant, therefore I may make 
it a condition of his tenancy that he shall take the life of my enemy, 
or rob my neighbor of his property. 

The conditions of society and the modes of doing business in this 
country are such that a large part of its transactions is conducted 
through the agency of corporations. This is especially true with 
regard to the business of banking, insurance and transportation. 
Individuals cannot safely engage in enterprises of this sort, requiring 
large capital. They can only be successfully carried out by corpo- 
rations in which individuals may safely join their small contributions 
without endangering their entire fortunes. To shut these institu- 
tions out of neighboring states would not only cripple their energies, 
but would deprive' the people of those states of the benefits of their 
enterprise. The business of insurance, particularly, can only be 
carried on with entire safety by scattering the risks over large areas 
of territory, so as to secure the benefits of the most extended average. 
The needs of the country require that corporations — at least those 
of a commercial or financial character — should be able to transact 
business in different states. If these states can at will deprive them 
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of the right to resort to the courts of the United States, then in 
large portions of the country the government and laws of the United 
States may be nullified and rendered inoperative with regard to a 
large class of transactions constitutionally belonging to their juris- 
diction. 

The whole thing, however free from intentional disloyalty, is 
derogatory to that mutual comity and respect which ought to prevail 
between the state and general governments, and ought to meet the 
condemnation of the courts, whenever brought within their proper 
cognisance. 

In my judgment, the decree for injunction ought to be affirmed ; 
and in this opinion I am authorized to say that Justices Swayne 
and Miller concur. 



Court of Appeals of Kentucky. 
OWENSBORO SAVINGS BANK v. WESTERN BANK. 

Ratification by a principal of his agent's acts is only binding when made on 
full knowledge of the facts as they actually exist, not merely as the agent sup- 
poses them to exist. 

The good faith of the agent does not exonerate him from liability to his princi- 
pal if he has been in fact negligent or has disregarded orders. 

Plaintiff, a bank, authorized its agent to make a loan on a note with any good col- 
lateral security. The agent made a loan on what would have been good security had 
it been free from prior liens, but the existence of prior liens was claimed. The 
plaintiff, with knowledge of this claim, accepted the note and the collaterals and 
brought suit to enforce its demand againstthe holder of the collaterals. In this 
suit it was defeated, the priority of the holder's.lien being established. The plain- 
tiff then brought suit against its agent for negligence in making the loan without 
good security : Held, that it had not ratified the agent's act, and on proof of the 
negligence it was entitled to recover. 

Where an agent to loan money takes insufficient security the principal is not 
bound at his peril to accept it and discharge the agent or to reject it and look only 
to the responsibility of the agent ; he may take the security and still hold the 
agent for any deficiency which* after due diligence, he suffers on it. 

Error from Jefferson. The appellant (who was plaintiff below) 
and appellee were both incorporated state banks, doing a general bank- 
ing business, the former in Owensboro and the latter in Louisville. 

July 17th 1872, the appellant had money on deposit with the 
appellee, and on that day, by its cashier, W. K. Anderson, wrote 
to Henry Hurter, appellee's cashier, as follows : — 

" We would like to have you invest some means for us, if you 
can, in good paper, at 30, 60, 90 or 120 days' time." 



